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OF ISSUES PRESENTED 


Trial Judge erred in failing to 
a new counsel in view of the substance 
of Appellant's complaint against his court- 
appointed Counsel and the resulting prejudice 


to Appellant. 


Whether the Trial Judge after declining to 


appoint new Counsel erred in failing to ap- 


prise the Appellant of his right (1) to rep- 


resent himself, or (2) to request dismissal 
of court-appointed Counsel and to retain 


counsel of his own choosing. 


Statement Under General Rule 8(d): The 
pending case has not previously been before 


the Court under this or any title. 


References and Rulings: Trial Judge's 
overruling Appellant's objection to his 
court-appointed Counsel (Tr. 7), February 


7, 1969. 


STATEMENT OF THE CASE 


1. Nature of the Case 

Linwood White, the Appellant, was indicted on February 
28, 1968 in Criminal Case No. 200-68 on three counts, to wit, 
robbery, assault with a dangerous weapon (ADW), and suEnyins a 
dangerous weapon, to which charges he pleaded not guilty on March 
15, 1969. On April 23, 1969, the Appellant withdrew his plea of 
not guilty and entered a plea of guilty on the second count of 


his indictment, assault with a dangerous weapon. The remaining 


counts were dismissed on June 14, 1968. On June 26, 1968, a 


judgment was entered convicting the Appellant of ADW and sentenc- 
ing him to imprisonment for a period of three to mine years. 
Subsequent to this action by the Court, the Appellant 
sought to withdraw his plea of guilty and moved to have the 
judgment and commitment vacated. His motion was granted on 
July 12, 1968, and a plea of not guilty was entered. 
The Appellant was tried by a jury February 7, 10 and 
11, 1969, on all three counts of the indictment, which charged: 


"FIRST COUNT: 
On or about December 9, 1967, within the Dis- 
trict of Columbia, Linwood White, by force 
and violence and against resistance and by 
putting in fear, stole and took from the per- 
son and from the immediate actual possession 
of Frederick Burgess, property of Frederick 
Burgess, of the value of about $29. 97, con- 
sisting of about $29.97 in money. 


"SECOND COUNT: 

On or about December 9, 1967, within the Dis- 
trict of Columbia, Linwood White assaulted Frederick 
Burgess with a dangerous weapon, that is a pistol. 
*"TEIRD COUNT: 

On or about December 9, 1967, within the Dis- 
trict of Columbia, Linwood White did carry, openly 
ané concealed on or about his person, a dangerous 
weapon, capable of being so concealed, that is, a 
pistol, without a license therefore issued as pro- 
vided by law." 

he Government's case consisted of eight exhibits and 
the testimony of seven witnesses. The Complainant, Frederick 
Burgess, testified to having been robbed at gun point in his 
taxi cab by the Appellant on the night of December 9, 1967, and 
having shot the Appellant twice during the altercation. Testi- 
mony was also given by two police officers who arrested the ap- 
pellant, three police officers involved in fingerprinting and 
analysis of finger prints, and, finally, a police officer fam- 
iliar with the gun registry records of the Metropolitan Police 


Department. The Appellant testified in his defense that he and 


the Complainant had argued over the cab fare on the night in 


question, and only upon having been threatened with physical 


violence by the Complainant did the Appellant produce a pistol 
to restrain the Complainant from attacking him. The Appellant 
further testified that the Complainant voluntarily gave his mo- 
ney to the Appellant, and then, without warning, shot the Appel- 
lant twice, in the right shoulder and chest. Testimony was also 


given on behalf of the Appellant by Mr. Fred Goforth, concerning 


cab fares. Robert C. Woodson appeared for the defense and testi- 
fied that Appellant had called to say that he would visit him and 
further testified to the events which took place in his home on 
December 9, 1967, wherein the Appellant was arrested soitioaing a 
search of the premises by the police. 

The jury returned a verdict of guilty on three counts 
(Tr. 215). By judgment of the court filed March 10, 1969, the 
Appellant was convicted of robbery (22 DCC 82901), assault with 
a dangerous weapon (22 DCC 8502) and carrying a dangerous weapon 
(22 DCC $3204). He was sentenced to imprisonment for a term of 
five to fifteen years on Count.1; two to six years on Count 2, 
these sentences to run consecutively; and one year on Count 3, 
with this sentence to run concurrently with the sentences imposed 
on Counts 1 and 2. Leave to prosecute this appeal without pre- 


payment of costs was granted by the District Court on March 10, 


1969. The Undersigned was appointed to represent Appellant by 


order of this Court dated March 26, 1969. 


2. The Facts 

The Appellant was tried by a jury on February 7, 10 
and 11, 1969 in the United States District Court for the District 
of Columbia before Judge John J. Sirica. He was Eerresented at 
trial by court-appointed Counsel. 

At the outset of the trial, there occurred a colloquy 
between the Court, the Appellant, and his court-appointed Coun- 
sel which forms the basis of this appeal, and therefore will be 


dealt with hereafter in some detail. 


In his opening remarks to the trial court, court- 


appointed Counsel for the Appellant stated that he had only that 


by the Appellant that a man known to him 
only as "Bobby" was potentially an important defense witness 
(Tr. 3). Counsel requested a continuance so that "Bobby" could 
be in attendance and testify for the Appellant (Tr. 3). There 
followed a discussion between the Court and the Appellant con- 
cerning the reasons why the Appellant had not been able to pro- 
duce this witness (Tr. 3-4). Appellant stated that he had been 
in jail until a week before the trial when he was released on 
bond (Tr. 6). Further, the Appellant stated that he had con- 
tacted "Bobby” during that week and asked "Bobby" to appear on 
his behalf (Tr. 6-7). 

During the course of this discussion, Appellant com- 
plained to the court that his court-appointed Counsel was not 
adequately representing him in that Counsel had made no effort 
to locate the Witness named "Bobby” (Tr. 4). Appellant further 
informed the court that the Witness’ name, address and telephone 
number were readily accessible from police records, in that 
"Bobby" had been arrested with the Appellant (Tr. 4). Upon ques- 
tioning by the court, Counsel admitted that in prior interviews 
with the Appellant he had been told about a potential defense 
Witness named "Bobby” who lived near 54th and C Streets (Tr. 6). 
However, Counsel represented to the court that he could not lo- 


cate the witness (Tr. 6). 


At this point, the Appellant again told the court that 


"Bobby" had been arrested with him on December 9, 1967; that he 
had on two prior occasions informed his Counsel of this fact and 


suggested that police records would supply the Witness' full name 


and address (Tr. 6). 


In the following fashion, the Court disposed of this 


matter (Tr. 7): 


"THE COURT: Why didn't you get his full name and ad- 
dress when you talked to the witness? 


"THE DEFENDANT: Your Honor, I felt I weobebae would 
have time enough -- I didn't know I was supposed to Sppear in 
court so soon and I'd have time to get -- 


"THE COURT: You shouldn't have thought, you should 
have got the name and address and gotten ready to go to trial. 
I heard these excuses so many times. 


"THE DEFENDANT: He doesn't have proper defense for 
my case. 


"THE COURT: I think you have a good lawyer: and you are 
just like a lot of other defendants, you don't appreciate getting 
lawyers to represent you. You are going to trial this morning be- 
fore a jury. I am not trying this case without a jury. Have him 
sit in court here. (Defendant proceeded to walk BN BYer ) 

"THE COURT: We'll take a short recess." 

Immediately following the recess, this discussion took 
place between the court, the Government's Attorney, Mr. Collins; 
and Appellant's court-appointed Counsel, Mr. Mitchell: (Ir. 8). 

"MR. COLLINS: Your Honor, while we are here, earlier 
today there was some reference by the defendant to a witness 
that he thought he wanted -- 

"THE COURT: -- by the name of Bobby? 

"MR. COLLINS: Right. We know now his name is Bobby 


Woodson because he was in the same building as the defendant at 
the time of the defendant's arrest. We know the address and 


counsel knows the aGdress and full name of the witness now and 
I understand you made contact with him? 


®"MR. MITCHELL: I spoke to him and he said he'd be here 
in 20 minutes in your courtroom." 

Following voir dire examination of the prospective 
jurors, selection and swearing of the jury, and opening state- 
ments by the prosecuting and defense attorneys, the government 
calleé as its first witness the Complainant, Frederick Burgess 
(Tr. 32). 

Burgess testified that on December 9, 1967 he was 
employeé as a cab Griver. That evening he picked up the Appel- 
lant in front of a grocery store in Coral Hills, Maryland at 
approximately 9:45 p.m. (Tr. 34). The Appellant gave as his 
destination the 5800 block of C Street, S. E., Washington, D. C. 
(fr. 35). Burgess testified that his suspicions were aroused 
by this address, which he believed non-existent. He became 
more suspicious when Appellant lay down on the rear seat of the 


cab during the trip (Tr. 36). In anticipation of trouble, Bur- 


gess removed from his pocket a pistol which he was carrying and 


put it beneath his left knee (Tr. 36). 

Upon reaching the 5400 block of C Street, S.E., Bur- 
gess was directed to stop, at which point he turned on the cab's 
dome light and quoted his fare as 60 cents (Tr. 37). According 
to Burgess, the Appellant then produced a revolver, struck Bur- 
gess several times on the head, and told him to cut off the dome 


light (Tr. 37). When this was done, the Appellant demanded money 


(Tr. 37). Burgess gave the Appellant approximately $24.00 in 
bills contained by a paper clip (Tr. 38). Dissatisfied with the 
amount of money, Appellant threatened to kill Burgess and searched 


his pockets (Tr. 39-40). 


Burgess testified that the Appellant gave up his search 


for more money, turned his pistol away from Burgess‘ head, and 
simultaneously said, "Now I am going to kill you" (rr. 41). Bur- 
gess then wheeled around and shot the Appallant twice, in the 
chest and right shoulder (Tr. 41). As Burgess was preparing to 
shoot the Appellant a third time, the Appellant pleaded for his 
life (Tr. 42). Restraining himself, RECT stepped out of his 
cab, ascertain-d that the Appellant's revolver was on the floor 
of the car, and instructed the Appallant to lie gown on the rear 
seat until the police arrived (Tr. 42). 

While the police were being called on the cab's radio, 
Appellant opened the cab's right rear door and fell out onto the 
sidewalk (Tr. 43). After several minutes, he got to his feet and 
ran down a passageway between two nearby buildings (tr. 43). 

When the police came upon the scene, Burcessiececonted 
what had happened, and observed the recovery of a aes by an 
officer from the floor of the cab (Tr. 44). He testified that 
the police proceeded in the direction taken by the Appellant, 
but later returned to the street (Tr. 44). Thereafter, Burgess 
was taken to 5435 C Street, S. E., three houses from ithe scene 


of the events, and therein identified the Appellant (Tr. 45). 


During +! > of his testimony, Burgess identified 
the Government’ chibit No. 1, an envelope containing money in 
a paper clip, as simi to that taken by the Appellant (Tr. 39). 
fhe Government's Exhibit Uo. 2, a revolver, was identified by 
Burgess as similar to that used by the Appellant (Tr. 41). Fin- 
ally, Government Exhibits 3 and 4, a coat and hat, were identi- 
fieg as similar to those worn by the Appellant (Tr. 46). 

On cross-examination, Burgess testified that on the 


night of December 9, 1967, he kept a manifest which indicated 


among other things the ¢estination and fare charged for each 
that it ha@ not been brought to the trial 
Burgess further testified that it was "only a surmise 
on [his] part that there was no 5800 block" of C Street, S. E. 
(fxr. 54). id not question the Appellant on the accuracy of 
the adGéress, nor did he inquire as to why the Appellant was re- 
clining in the rear of the cab (Tr. 54). 
‘could not positively state that the Appellant 
gun (Tr. 61). 
Burgess further testified that on the night of Decem- 
ber 9, 1967, he had returned home for a short period of time, 


during which he picked up a pistol (Tr. 65). 


During redirect examination, Burgess testified that 


following the events in the 5400 block of C Street, he drove his 
cab to the 14th Precinct where the police dusted it for finger 


prints (Tr. 80). The Witness was excused (Tr. 80). 


The next government witness was Detective Robert D. 
Arscott, assigned to the Metropolitan Police Department Criminal 
Investigation Division (Tr. 80). Detective Arscott testified 
that on the night of December 9, 1967, he and another officer 
responded to a call in the 5400 block of C Street, S..E. (fr. 81). 
At the scene he met Frederick Burgess who described a incident 
that had recently occurred in his cab (Tr. 81). He then recovered 
from the foot well in the rear of the cab a .22 revolver, which 
he identified as Government Exhibit No. 2 (Tr. 82). This exhibit 
was received in evidence (Tr. 83). 

Detective Arscott next testified that he none to the 
rear of 5427 C Street, S. E. and there observed blood (fr. 83). 
He then went to the residence of Robert Woodson, 5435 C Street, 
S. E. a few houses away (Tr. 83). Following a conversation with 
Woodson, Detective Arscott searched Woodson's house (tr. 84). 
The Appellant was located in a bathroom, along with several items 
of bloody clothing (Tr. 85). Detective Arscott testified that 
Appellant was wounded in the chest and shoulder (Tr. 85). 

Next, Detective Arscott identified Government Exhibits 
3 and 5, a coat and shirt, as articles of clothing recovered in” 
the bathroom at the time of Appellant's arrest (Tr. 86) . He also 


identified the Appellant (Tr. 87). 


Following the arrest, a search of the coat pockets 


was made, and several bills secured by a large paper ‘clip were 
recovered (Tr. 87). Government Exhibit No. 1 was identified as 


money similar to that recovered (Tr. 88). 


i examination Detective Arscott, after being 
as Government Exhibit No. 3, testified 
owGer burns thereon (Tr. 89). 

third government witness was Detective William F. 

Eger, assigned Criminal Investigation Division (Tr. 91). 
tective Eger 

ocx of C Street, S. E. on the night of December 9, 
1967 (Tr. $1). After talking with Frederick Burgess, Detective 
Eger made a canvass of the area, leading finally to the home of 
Robert Woodson, 5435 C Street, S. E. (Tr. 92). Detective Eger 
testifie h he went into this house and saw the Appellant in 
a bathroom (Tr. 93). 

Detective Eger identified Government Exhibit No. 5, 
shirt found in the bathroom (Tr. 93), Government Exhibit No. 
3, the coat, and Government Exhibit No. 4, a hat, also recovered 
in the bathroom (Tr. 94). Government Exhibit No. 1 was identi- 
fied 2 in a paper clip similar to that recovered from the 
coat pocket 95). Government Exhibits 1, 3, 4, and 5 were 

then received in evidence. 
There was no cross-examination (Tr. 96). 
The fourth government witness was Detective Karl W. 


Mattis (Tr. 96). On December 9, 1967, while assigned to the 


14th Precinct, Detective Mattis dusted the Burgess cab for finger- 


prints. Latent fingerprints were recovered, and one of these was 
identified as Government Exhibit No. 6 (Tr. 98), and received in 


evidence (Tr. 33). 


=< = 


On cross examination, Detective Mattis testified that 
no attempt had been made to fingerprint the revolver recovered 
from Burgess' cab (Tr. 100). 

The proceeding was adjourned until the following Mon- 
day morning, February 10, 1969 (Tr. 101). 

The trial continued on Monday, February 10, 1969 
(Tr. 101). The first Government Witness called was Officer Mor- 
ris W. Zimmerman, assigned to the Prisoner Processing, Section, 
Technical Services, Identification Bureau (Tr. 102). | Officer 
Zimmerman testified that subsequent to the arrest of the appel- 
lant on December 9, 1967, he had taken the Appellant's finger- 
prints (Tr. 103). These fingerprints were identified as Govern- 
ment Exhibit No. 7 (Tr. 104). 

There was no cross examination of this witness (Tr. 104). 

The next Government Witness was Private Donald R. 
Nichols, also assigned to the Identification Bureau (tr. 105). 


Private Nichols was qualified as an expert in the field of finger- 


print analysis (Tr. 106). 


Private Nichols was shown Government Exhibits Nos. 6 


and 7, the latent print taken from Burgess" cab and the Appel- ; 
lant's fingerprint record card, and asked if he had made a con- 
parison (Tr. 107). He identified the latent fingerprint as the 
same as that of Appellant's left middle finger (Tr. 108). 
Government Exhibit Nos. 6 and 7 were received in evi- 


dence (Tr. 109). 


ation, Private Nichols said that he did 


in Government Exhibit No. 


Private Nichols stated that 
Government Exhibit No. 2, the 
that no fingerprints could be ob- 

110). 


m recross examination, Private Nichols testified that 


experience, the police had obtained fingerprints from pis- 


tols similer to Government (rae). 
witness was Officer Lawrence Ker- 
Officer (Tr. 112). Officer Kersey 
thet he haé searched the records of the Metropolitan 
tment ané could not find that the Appellant had a 
pistol on the date of December 9, 1967 
certificate was identified as Govern- 
113), and received in evidence over the 
pellant's Counsel (Tr. 114). 

The government rested its case (Tr. 114). 

Counsel for Appellant moved for acquittal on all cee 
counts on the basis of insufficient and contradictory evidence, 
which motion was denied The court also refused to 
exclude evidence of the Appellant's prior conviction for petty 


larceny in the event the Appellant testified in his own behalf 


(Tr. 116). 


SAS 


The defense's first witness was Mr. Fred Goforth, a cab 
driver by profession (Tr. 118). Goforth testified that he was 
familiar with the location where appellant entered the Burgess 
cab in Maryland and the 5400 block of C Street, S. E.: (Tr. 118- 
119). He further testified that the correct cab fare between 
these points on December 9, 1967 was $1.10 (T. 120). 

There was no cross examination (Tr. 120). 

The next defense witness was Robert C. Woodson, who 
resided at 5435 C Street, S. E. (Tr. 121). Woodson testified 
that on the night of December 9, 1967, he had receivea a tele- 
phone call from the Appellant during which Appellant said that 
he was coming over to Woodson's house (Tr. 122). Woodson stated 
that the Appellant had visited his home on many occasions (ix. 322) 

On cross examination, Woodson recounted that the Appel- 
lant had fallen after he ted entered his house, and said he had 
been shot (fr. 122). Woodson testified that the Appellant had 
a coat similar to Government Exhibit No. 3 (Tr. 122). 


The following testimony described the entry of the 


police into Woodson's home, and the subsequent search of the 


house (Tr. 123): 
"OQ Then shortly after he arrived police arrived? 


"A Shortly after he arrived I say a good half hour 
or more after he arrive the police came. 


"Q They found him in the bathroom, isn't that right? 
"A I don't know where they found him. 


"Q You let the police in? 


Goor ¢ came in and told 
for someone, that they heard 
been here and left. 
11 them that? 
I @idn't know he was there." 
2 n, Woodson stated that he 


t fifteen minutes before the 


that he had left the house in the 


examination of Woodson (Tr. 125). 
the defense was the Appellant, 
testified that on the 
December 9, 1967, at approximately 8:00 p.m., he was 
Hills, Maryland (fr. 126). After shoot- 
proceeded up the street to a telephone 
which he called Robert Woodson (Tr. 127). It was 
Appellant’s intention to take a cab to Mr. Woodson's house 
previous occasions when the appellant had taken 
location, the 4800 block of Marlboro Pike, to the 
residence, the fare had been $1.10 (Tr. 128). 
After a wait of 10 to 15 minutes, Appellant was suc- 


ailing a cab (Tr. 128). Appellant testified that he 


Gestination as the 5800 block of C Street, S. E., 


but "5 (Tr. 128-129). Appellant identified 
Burgess as the driver of the cab, and further testified that he 


remember reclining on the back seat during the trip (Tr. 


= ih = 


Upon reaching the 5400 block of C Street, S. By 
Appellant asked the amount of the fare, and was told it was 
$1.85 (Tr. 130). An argument ensued over the fare, during which 
Burgess threatened to "get [the $1.85] one way or the other" 
and racial insults were exchanged (Tr. 130). When Sieeose threat— 
ened the Appellant's life, Appellant produced his revolver from 
his coat pocket and informed Burgess that "Man, you ain't going 
to do nothing to me," at which.point the argument began to sub- 
side (Tr. 131). 

Appellant testified that at no time did he ‘strike 
Burgess (Tr. 131). 

Appellant stated that Burgess told him that his insis- 
tence on the cab fare was not based on money, but it was rather 
a question of principle (Tr. 132). To illustrate his point, Bur- 
geSs produced some money and tossed it into the rear seat (Tr. 
132). The Appellant testified that he put the money in his 
pocket and the conversation continued (Tr. 132). At this point, 
Burgess suddently shot the Appellant (Tr. 133). In fear for his 


life, the Appellant got out of the cab an@ ran, eventually find- 


ing his way to the rear door of the Woodson residence (Tr. 134). 


On cross examination, Appellant, over objection, 
answered that he had been convicted of petty larceny on or about 
September 26, 1967 (Tr. 136). The court instructed the jury con- 
cerning the relevance of the prior conviction to their evaluation 
of the Appellant's testimony (Tr. 137). 

Appellant testified that he lived with his wife, son 


and in-laws (Tr. 137), and had been employed by Pride, Inc. 


oy 


onviction (Tr. 138). On the night 
his wife and proceeded to the 


(fxr. 139). The Appellant lost 


at he had no license to 


147), but carried it for 


er cross examination of the Appellant was con- 


Sllant's account of the events (Tr. 148- 


government 


at is your defense in this case? 

your Honor, is there was 

an argument and the ! j the next thing happened 
this man was shot and efense. It is not much. 


COURT: I'm glad you admitted it isn't much. 


MITCHELL: I didn't have anything to do with 


making it. 


"THE COURT: £ course you aren't. Is it self 
defense or what?" 


Following closing arguments (Tr. 160-184) the court 
instructed the jury (Tr. 184-208). 
fhe jury was then excused while the Court, sua 


sponte, questioned the Appellant about excusing a juror (Tr. 210). 


Appellant expressed no objection, and an alternate juror was 
seated (Tr. 210-211). 

After approximately one hour and fifteen minutes the 
jury requested, by note to the court, to be instructed on assault 
(Tr. 211). Because of the late hour, the jury was excused to 
the following day, at which time the court reread its) instruction 
on assault (Tr. 213). Approximately four hours and fifteen 


minutes later the jury returned their verdict of guil'tty on all 


counts of the indictment (Tr. 216). 
SUMMARY OF ARGUMENT 


1. This case involves the question of whether the 
Trial Judge abused his discretion by failing to appoint a sub- 
stitute counsel upon a showing of the substance of Bopeldantts 
complaint against his court-appointed Counsel, it further ap- 
pearing that Appellant was prejudiced thereby. 

The record below shows that a principal comeiesten of 
Appellant as to his Counsel was the failure of Counsel to find 
a Witness which Appellant claimed could aid materially in his 
defense. At the outset of trial, Counsel requested 2 contine= 
ance so that the Witness could be found and could appear. How- 
ever, Counsel also stated that he had been unable to locate the 


witness, and the Trial Judge readily accepted Counsel's statement 


of the unavailability of the Witness. Thereupon, Appellant 


advised that the Witness had been arrested with him and his 


address should be in police records. 


nevertheless summarily rejected the 
request for a conti: and Appellant's complaint against 
Counsel. Moreover, rulings were allowed to stand when 
following a short recess the Government's Attorney identified 
the Witness, and : Trial Counsel advised that the 
Witness would be in the courtroom in 20 minutes. 

the eventual appearance of the Witness, 

the recoré indicates that Appellant was prejudiced because Coun- 
sel had not interviewed the Witness prior to trial. Thus it 
appears that Appellant was arrested without warrant in the Wit- 
ness’ house under circumstances that would very likely require 
a warrant for the search of the premises. Nevertheless, because 
the Witness was not interviewed by the appointed Counsel or a 


itute Counsel this question was not raised in pretrial mo- 


2. This appeal also involves the failure of the Trial 
Judge to advise Appellant of his right to proceed pro se or with 
retained counsel upon Appellant's complaint as to his court- 


appointed Counsel. 


The Constitutional right of a defendant to proceed pro 


se was recognized by the Second Circuit in U.S. v. Plattner, 330 
F.2@ 271 (1964). The same issue was considered in Brown v. U.S., 
105 U.S. App. D.C. 77, 264F.2d 363 (D.C. Circuit, 1959), cert. 
denied 360 U.S. 911, a 5 to 4 en banc decision of this Circuit. 
The division of this Court in Brown was such, however, that 


there was no holding on the point by a majority of the Court. 


Also the four judges in Brown that rejected the Constitutional 
right to proceed pro se relied on several Second Circhit cases 


which were subsequently overruled by Plattner. 


As a further holding of Plattner, the Second Circuit 


suggested a procedure whereby the trial court should advise the 
defendant of his right to proceed pro se andishouliaasoa ean 
whether defendant could make an intelligent choice. The four 
judges of this Court recognizing the Constitutional right in 
Brown would also have required that the accused be given an ex- 
planation of his right to proceed pro se. In the instant case 
the Trial Judge in no way advised Appellant of his right to pro- 


ceed pro se after summarily rejecting Appellant's complaint as to 


his court-appointed Counsel. 
ARGUMENT 


I 

The Trial Judge Erred in Summarily Rejecting 

Appellant's Complaint with Regard to His Ap- 

pointed Counsel and Appellant Was SSE eee 

Thereby 

A. The Trial Judge's Error 

The pertinent discussion on Appellant's complaint with 
respect to his court-appointed Counsel is contained on pages 3 
through 9 of transcript. From a review of this colloguy, several 
salient points appear that are pertinent to this appeals 

First, although Appellant's court-appointed Counsel 
below had been advised by Appellant in D. C. Jail at least a 


month before (Tr. 5,6) of the existence of the witness "Bobby", 


cabal 


Nevertheless, "Bobby" 


ant was readily known to 


rmment's At : iGentified was available at 


characteri 


7) 


stated: 


Judge throughout the colloquy appar- 

"Bobby" as fictitious and a ploy to delay the 
when Counsel advised that he could not find "Bobby", 
you can't" (Tr. 6). Also the 

location of "Bobby" was twice 


zea as J had been heard "many times" 


ruled as follows: 
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other defendants, you don't 
lawyers to represent you. 

o trial this morning before a 
trying this case without a jury. 
court here. (Defendant pro- 

y- Ginens 7/). 


or 


GW 
He be 


9 
om 
1 
YY 
HO hw 


ie | 
‘y! 
be 
ty 

fey) 


e Trial Judge's attitude did not appear to 
and availability of "Bobby" was shown, 
at least one aspect of Appellant's complaint ag- 
At this point the Trial Judge noted that he 
Aid attorney to represent "Bobby” who had 


In explanation, the Trial Judge 


™...-You see I am always conscious in trying 
to look out for the welfare of the attorney 

in the case in case this gets to the Court of 
Appeals and they will know everything was done 
that should have been done. I am sick and 
tired of these fellows coming in and blaming 
lawyers. They are very ungrateful.” (Tr. 9) 


It is submitted that the Trial Judge's concern should 
have been also directed to the protection of the neem. An in- 
digent defendant dissatisfied with Counsel is in a particularly 
unfortunate position. Unlike a defendant with retained counsel, 
the indigent is unable to turn to other counsel. Neither can he 
rely on the counsel he is seeking to discharge to fully develop 
the story of the derelictions, real or imagined, upon | which the 
accused seeks to base his request to relieve his Come Under 
these circumstances, it is submitted that the trial aout must be 
particularly patient and searching to ascertain the aehie of the 


complaint. 


In these proceedings, it is submitted that the Trial 


Judge displayed neither that patience nor searching attitude. 
Moreover, the situation is compounded by the eventual: substanti- 
ation of the existence of "Bobby" and his relationship to the 
proceedings which will be shown. 

It is fully recognized that the Trial Judge's ruling 
on the question of the appointment of a substitute Counsel isa 
matter of considerable discretion. Brown v. United Steer 105 
App. D. C. 77, 264 F.2d 363 (D.C. Cir. 1959) cert. denied 360 
U.S. ae In contrast to the Brown case, however, the Ap- 
pellant's complaint herein was more seciniee’ and was supported 
7 Both the concurrence 105 App. D.C. at 81-82, 264 F,2a at 367- 
~ 368 and the dissent agree as to this, 105 App. D.C, at 84, 

264 F.2d at 370. 
2/ In Brewn, the complaint was solely that Counsel a pessimis-— 
~ ticT 10S App. D.C. at 79, 264 U.S. at 365. Although a simi- 


lar contention was made by Appellant herein, it Waist of course, 
but one of the grounds cited. 


Furthermore, there is 


a circumstance totally 


264 U.S. at 367. 


eventually identified 
testified on Appellant's be- 
Tr. 121-122). The cross ex- 
reveal a substantial 
been developed, had the 
ior to trial, or if a 
age. In this connec- 
after the Court was ad- 
Woodson wo iry was empaneled and the 
lant's appointed Counsel did 


have the with Woodson in connection 


interview with Woodson as re- 
Appellant was arrested in 

of the entry of the police into 
ecorG raises serious question of 

arrest and the use of evidence 

rrest. 

The record shows Appellant was arrested in Wood- 

son's house at 5435 C Street, S.E. whereas the taxicab in which 


he was shot twice by the Complaining Witness was located in front 


of 5427 C Strect, S. E. (Tr. 81). Following the shooting, Appel- 
lant ran between two buildings and disappeared to the left Gises 
43). Blood stains were found behind 5427 C Street (Pr. &3) but 
there was no indication that these stains led to Woodson's house 
several houses away. Instead, the record shows only that Appel- 
lant was found at Woodson's house after a canvass of the area 
and investigation (Tr. 92). The nature of the canvas$ and inves-— 
tigation was not revealed. Neither is there evidence’ that the 
entry of Woodson's house was upon a warrant or with Woodson's 
permission. 

The entry was made by Detectives Arscott ana Eger 


after a conversation between Detective Arscott and Woodson (T. 


83-84) in which Detective Eger did not participate (Tr. S2) i 


The nature of this conversation is reported only in the previously 
quoted portion of the cross examination of Woodson (supra p.14-15; 
T. 123). As indicated therein, the police arrived "a' good half 
hour or more" after Appellant. Woodson's testimony otherwise 
reveals that Woodson is a good friend of Appellant (Tr. 124) ana 
Woodson was aware that Appellant was to visit him And Solent as 
admitted him to his house (Tr. 122). There is no evidence, how- 
ever, that the police were invited to search the premises. In 
fact the opposite is indicated by Woodson's testimony: that he 
was under the impression that Appellant had left the premises and 
so advised the police. 

The search of the Woodson premises also produced con- 


siderable evidence identified by the Complaining Witness, Burgess. 


noney purported to be taken from 
worn by Appellant (Tr. 45-46, 85). 
of this brief absent a record 
he issue, to argue the propriety of a 
a warrantless arrest and an accompanying 
of course, involves many ramifications, such 
invited entry, the guest status of the accused, 
g a warrant within a reasonable time, 
the accused, and the likelihood of 
was being obtained. These complex 
ecently been considered by this Court, Dorman 
-2a___, No. 21736 decided May 5, 
he subject of further review in the 
U.S., No. 22470, Order of June 25, 1969. 
ed that the record as it now stands in- 


Gicates that there may be substance to this issue if pursued. This 
clearly differentiates the instant case from Brown where "no 

been demonstrated." Certainly, it is rea- 
sonable to conclude that Appellant was prejudiced by the failure 


of Counsel to interview Woodson prior to trial and the failure of 


the Trial Judge to appoint a new counsel who would necessarily 


have had to interview Woodson in his preparation for trial. 


II 


The Trial Judge Upon Declining to 

Appoint a Substitute Counsel Erred 

in Failing to Advise the Appellant of 

His Constitutional Right to Proceed 

Pro Se or to Retain Counsel 

While Appellant urges that the Trial Judge erred in de- 
clining to appoint a substitute counsel upon the substantiation of 
Appellant's complaint by the appearance of Woodson, it is further 
submitted that the Trial Judge erred following his ruling by fail- 
ing to advise Appellant of his right to proceed pro se or with re- 
tained counsel. Thus it is conceivable that Appellant's aisen- 
chantment with his appointed Counsel had reached a point that upon 
advice of his alternatives, Appellant, rather than to! continue 
with his appointed representation, would have attempted to repre- 
sent himself or would have concluded that he must retain counsel, 
no matter the financial sacrifice to himself or his family. 
Although it is recognized that the appointment of a 
new counsel is a matter of discretion of the court below, the 
court's action on a request to be allowed to proceed pro se has 
been held not to be discretionary with the court, but a matter 
of the accused's Constitutional rights, U. S. v. Plattner, 
so ——S 

330 F.2d 271, 273-275 (2a Cir. 1964). Also the Platther case 
holds that it is incumbent on the presiding judge to explain 


to the accused his right to proceed pro se or to retain counsel, 


no matter how the accused may phrase his prayer to the court, 


330 F.2d at 276. Furthermore, the Second Circuit held in 


pro se is a Constitu- 


judice need be made, 330 F.2d at 


ferlying Constitutional right to 
sistent with the en banc holding of 
In that case the opinion 


ejected the view that there is a 


t to preceed pro se 105 U.S. App. D.C. at 79, 


xr judges for reversal believed that 
al 


eysn judge had the duty to advise 
App. D.C. at 84, 264 F.2d 
those for affirmance but 


onal issue. Thus he held. 


not whether an accused 
his own case in proper 
issue whether an accused 
be informed 
t he hag a right 
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64 F.2d at 368. 
be noted that the opinion of the 
of a Constitional right relied 
1, 137 F.2d 1006 (2d Cir. 1943); U.S. v. 
217 F.2d 536 (2d Cir. 1954); and U.S. v. Gutterman, 
147 F.2a 540 (2a Cir. 1945), all of which were specifically 
overruled by the Second Circuit to the extent that they were 
inconsistent with Plattner, 330 F.2d at 277. 
It is also submitted that the holding of this Court 


@istinguishing Plattner in McGill v. United States, 121 U.S. 


App. D.C. 179, 348 F.2d 791 (1965) is not a icable. There the 
accused sought to dismiss his appointed counsel not for any 
statea reason of dissatisfaction with his counsel, but only be- 
cause he could now afford retained counsel. In these 'circum- 
stances it was held that the accused should have made jhis request 
to be relieved of his appointed counsel at an earlie 

four days prior to trial. In the instant case the request to 
proceed pro se would have been made only on the rejection of a 
motion, made upon what was considered good cause, forthe ap- 
pointment of a new counsel. In other words the ecoese in 

McGill was one that the accused could have made at an,earlier 
time, while a request to proceed pro se or with retained counsel 
if made herein was appropriate only after the Trial Judge Geclined 
to appoint new counsel for the Appellant. Moreover, it should 

be noted that in the instant case the complaint against appointed 


Counsel was made only after a witness that Appellant believed 


necessary to his defense had not appeared at the commencement 


of trial, and the Appellant considered his absence due to the 


dereliction of Counsel. 
CONCLUS ION 


In summary of the above, Appellant submits that upon 
the submission of his complaint with respect to his appointed 
Trial Counsel, the Trial Judge should have considered the merits 
of the complaint including the failure of Counsel to locate the 


Witness Woodson. Upon such consideration the Trial Judge should 


Appellant was prejudiced by the 


Even if it is determined, how- 


consideration properly de- 


of his Constitutional right to proceed 
counsel. 
Trial Judge's failure properly to act 
fashion, Appellant respectfully sub- 


below shovld be reversed and the pro- 


Respectfully submitted, 
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Louis Flax 
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(appointed by this Court) 


Louis Flax 
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LINWOOD WHITE, 
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APPEAL FROM JUDGMENT OF T: 
UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANT 


I 
THE GOVERNMENT BRIEF DOES NOT ANSWER 
APPELLANT'S SHOWING THAT THE TRIAL JUDGE 


ERRED IN FAILING TO APPOINT NEW COUNSEL 
TO THE PREJUDICE OF APPELLANT 


A. Summary of Appellant's Position 


In Appellant's initial brief we showed that although 
a trial judge is admittedly endowed with considerable discretion in 
acting upon a request for appointment of substitute counsel (p.22), 
the Trial Court herein nevertheless erred in failing to fully 


develop the basis for Appellant's complaint against his Counsel and 


in failing to appoint substitute counsel at the outset of the trial. 


became apparent that Trial 
requested by Appellant, even 
own to Government Counsel. 
ellant was prejudiced by the 
Giately after the identification 
mpaneled and the trial commenced. 


no opportunity to interview 


mage no pre-trial motions. As later 


, however,--largely through cross-examination 


Government 


had considerable relevance to 
was the owner of the house where 


entry without warrant. Yet 


Government argues that the appointment of 


sound discretion of the Trial 


herein made adequate inquiry of 
Appellant as to the 


the s displeased with his appointed 


1/ 

~ yet been served, ref 
the advance typewrit 
commencing with the 
page l. 


to the Government brief will be to 
which has been paginated 
containing Issues Presented as 


3 

counsel (pp.7-8). The reasons, Government claims, were bottomed 
the theme that Counsel was too pessimistic (p.@). | 

As noted, we did not in our initial brief dispute that 
the trial court has discretion in such matters. Neither did we 
deny that the pessimism of Counsel was one of the reasons for 
Appellant's disenchantment with his Counsel (p.22, £n.2). Neverthe- 
less, we submit that Appellant's complaint went far Berens 
pessimism, and the efforts of the Trial Court to elicit the 
foundation for Appellant's views were at most minimal. | Moreover, 


they became no more searching when the identity and the ready 


availability of the missing witness were established, thus 


demonstrating the substance of Appellant's a@issatisfaction with 


his Counsel. 

We submit that pages 3 through 9 of the transcript, as 
discussed on pages 20 through 23 of our initial Piere conssitate 
ample record support for Appellant's position, and completely 
answer the Government's argument that the Trial Judge made adequate 
inquiry as to why Appellant was displeased with his Counsel. 


C. The Government Does Not Refute 
Appellant's Showing of Prejudice 
The Government's brief also seeks to dispute! the showing 


in our initial brief that Appellant was prejudiced by the failure 


of the Trial Judge to appoint a new counsel. Significantly, 


however, the Government does not discuss the indicia in the record 


4 
was illegal by reason of a night-time 


inte the home of Appellant's host. (Appellant's 


the Government argues that Appellant's 


ity to interview the witness, 
Woodson (p.9), } infer that the failure to pursue 
the issue of th arrest was advised. Government also 
e suppression of the money clip found on 
the complaining witness as taken from 
him would 
respect to its admission would merely be harmless error (p.9, fn.7). 
Finally, the me that Appellant's Trial Counsel did 


more than an 


last of the contentions first, we have never 

Counsel was inadecuate in the broad sense 
required to the issue of ineffective assistance of counsel, 
Mitchell v. U.S. 2 U D.C. 57, 259 F.2d 787 (1958) cert. 
Gen., 358 U.S. 850.' Nevertheless, we urge that the failure of 
Counsel to locate 2 ness Woodson as requested by Appellant, 
an@ to file pre-trial moti on the ground of illegal arrest clearly 
shows the prejudice that resulted from the absence of an effective 


lawyer-client relationshi Moreover, 


and on the basis thereof terminated the representation. 


5 
With regard to the guestion of w 
Counsel had the opportunity to interview the witness Koodson 
the basis for pre-trial motions, we submit th a telephone call 
during a short court recess at ope ee ment o : 
2 


did not provide that opportunity. Moreover, the real! question 


is not whether Counsel had the opportunity to interview the witness 


within minutes prior to the trial or i the course! of the trial. 


The fact is that Counsel was advised of existence of the witness 
at least a month before trial and had been unable to locate him 
(Tr.5, 6). This was the foundation for the absence of: pre-trial 
motions. 

Regarding the Government's argument that the, suppression 
of the money clip as evidence would not damage its eaoar we submit 
that far more than this single piece of evidence would: have been in 
jeopardy upon a ruling of illegal arrest. In our initial brief we 
noted that as well as the paper clip holding the mon ney; the search 
incident to the arrest produced the money purported to! have been 


taken and the clothing worn by Appellant, all of which’ were 


identified in the process of the trial (Appellant's Brief, pp. 20-21, 


2/ The Government's inference that Counsel had the opportunity 
to interview the witness at later recesses during the trial 
ignores the fact that by then the time for pre-trial motions 
had passed. | 


n, however, a Getermination 


ny, 


the identification 


U.S. App. D.C. 


U.S. App. 


21,269 (December 20, 1968), 
as an important aspect of 


Additionally the 


Government 


prints taken while 
that arrest, Davis v. 
v. United States, 104 U-S. 
Here again was an important 


respect to which three Government 


involves the question of 
possibility that the evidence 


ibuted to the conviction. Chapman v. 


24 (1967); Harrington v. California, 395 


is submitted that under this criterion 


sible by a determination that the 


as illegal can by no means be construed as harmless 


ment's 


to the Governmen 


II 


THE GOVERNMENT BRIEF DOES NOT JUSTIFY 
THE TRIAL JUDGE'S FAILURE TO ADVISE 
APPELLANT OF HIS RIGHT TO PROCEED PRO SE 


The Government brief admits that Appellant had the right 


to proceed pro se (p.11). Moreover, it does not dispute 
Trial Judge failed to advise Appellant of this right. The 
Government argues, however, that the Trial Judge was under no duty 
to advise Appellant of this right to proceed pro se. | 
In purported support for its position, the Government 
states that "the duty to advise Appellant of his right to proceed 
pro se is not the law in this Circuit" and cites Brown v. United 
States, 105 U.S. App. D. C. 77, 264 F.2d 363 (1959), cert. Gen., 
360 U.S. 911 (p.11). As pointed out in our initial brief, however 
(p.27), this Court sitting en banc in Brown was evenly! divided on 
whether a defendant should be advised of his right to proceed 
pro se, and Judge Burger, in his concurrence aid not reach the point. 
The Government also cites United States v. Plattner, 330 
F.2d 271 (2d Cir. 1964) and United States v. Denno, 348 F.2a 12 
(2a Cir. 1965). As to Plattner the Government recognizes that the 
case suggests there is a duty of the trial court to advise an 
indigent defendant of his right to proceed pro se. Nevertheless, 


the Government seeks to emphasize the Court's statement that its 


words are for guidance rather than an absolute formula (p.11). 


rt's statement that 
quest to act as his own lawyer 


of his right to defend 


these holdings with regard 
of his right to 
of a constitutional 


As this Court has 


Wle emphasize that what the defendant 
is, first, judicial advice of his 
counsel; .. " Williams v. 

F.2d 

Adams v. United States, 

, 579 (1968). 

e Government infers by the title 
11), that the Court must "sua 


right to proceed pro se. Nevertheless, 
g POSS 


t's @issatisfaction with appointed 


counsel incumbent on the trial judge to 


advise 


U.S. 449 (1957). 


3/ Mallory v. United S 7 


9 


In the context of these proceedings we submit 


2 


Trial Judge's failure so to advise Appellant is in itself reversible 


error. In any event, however, we submit that th be 2 of such 
advice is further indicia of the lack of due nsi 5 that 
was given to Appellant when he complained of 


Counsel. 


Respectfully 


/s/ Louis Flax 
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Attorney for Appellant 
(appointed by this Court) 
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